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Abstract

The topic of this article lies at the intersection of two concepts: two-sided markets and exclusionary conduct.
Compared to the difficulty of defining a two-sided market, the lack of consensus regarding what constitutes
exclusionary conduct is more problematic. Generally, conduct is exclusionary when it harms the competitive
process by weakening the rival firm’s ability to compete and the conduct does not constitute competing on
the merits. However, what it means to “harm competition” or fail to “compete on the merits” is hotly debat-
ed. Judging alleged exclusionary conduct requires an in-depth analysis of the market and the means used to
achieve or maintain the monopoly. For instance, the U.S. court has established an analytical mechanism (rule
of reasons) to examine both anticompetitive effects and procompetitive justifications within a structured, bur-
den-shifting framework. As a result, this article focuses on how the Chinese antitrust enforcers identify the
exclusionary conduct of a firm operating in a two-sided market. Part I is the introduction; Part II traces the
Sixteen-year history of Chinese antitrust law up to the present. Part III surveys the characteristics of individ-
ual cases of exclusionary conduct enforced in China. We examine how the Chinese enforcers establish their

own “rule of reason” approach to justify the massive penalty imposed on the firms. Part [V concludes.
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Introduction

Starting from the events that Alibaba and Meituan have been massively punished by China’s Regulator for
exclusionary conduct in 2021, China’s antitrust law, or specifically article 22, paragraph 4 thereof, enters
a new “enforcement era.” Platforms like Alibaba and Meituan, however, are not a new business model in
China, but rather an old one that has been rejuvenated by the sheer scale and scope of the participants in the
digital economy. The complexity this model creates is the “tipping” feature of two-sided markets. The tipping
feature is a result of the two-sided market feedback mechanism. That is, in two-sided markets, increases in
the market share on one side of the market attracts users from the other side, which attracts even more users
from the original side.

The tipping feature of two-sided markets does not mean that competition is necessarily working effectively,

however, nor does it mean that there is undetected anticompetitive conduct by firms. Yet, this feature com-
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bined with exclusionary conduct brings problems to antitrust regulators that whether the tools traditionally
used to define markets, assess market power and efficiencies, and assess the effects of exclusionary conduct
and vertical restraints, remain sufficient to address those questions in the context of these two-sided markets.
The recent enforcement wave against Alibaba and Meituan gives us a tremendous opportunity to observe how
the Chinese regulator disposes and solves these challenges.

Among the challenges a regulator may encounter in the enforcement of a company’s exclusionary conduct,
the anticompetitive effect of such conduct is one of the most difficult parts. Like the U.S. court has estab-
lished an analytical mechanism (rule of reasons) to examine both anticompetitive effects and procompetitive
justifications within a structured, burden-shifting framework, the Chinese regulator, or specifically, the State
Administration for Market Regulation (SAMR), is also trying to establish their own “rule of reason” approach

to justify the massive penalty imposed on the high-tech companies.

Anti-monopoly Law Against Exclusionary Conduct in China

A. Substantiative Law

China’s antimonopoly law prohibiting exclusionary conduct was promulgated in 2007 by the National Peo-
ple’s Congress. It stipulates that “one party with a dominant market position shall be prohibited from restrict-
ing the other transactional parties only dealing with it without any justifiable cause.” As one of the unlawful
conducts accused of abusing dominant market position, the accused party must have dominance to “unilaterally
raise prices above, or quality below, the competitive level.”

In February 2021, SAMR issued the Anti-Monopoly Guidelines for the Platform Economy (Guidelines), pro-
viding tailored guidance on compliance with China’s Anti-Monopoly Law. Focusing on the platform econo-
my and China’s leading tech firms, the Guidelines directs regulators in at least two ways: (1) defining relevant
market and identifying dominant position in the context of e-commerce; (2) illegalizing “pick-one-from-the-
two” (compelling participants to do their business only in one platform) as abuses of dominance. Additional-
ly, as clarified in the Guidelines, SAMR is able to impose penalty (monetary relief) and enjoin the party from

anticompetitive practices (injunctive relief).

B. Comments from Legal Academia

Although the antimonopoly law expressly bans exclusionary conduct since 2007, the platform economy
has not come into the eyes of Chinese regulators for a long time. On October 24, 2020, Jack Ma (Alibaba’s
founder) made a highly controversial speech at the Bund Financial Summit in Shanghai that provided scath-
ing criticisms of Chinese financial regulation. This speech directly challenged the legitimacy of the Chinese
financial regulation and offended many senior officials. Since then, Chinese regulation has spread like wild-
fire, affecting not only the fintech sector, but also social media, e-commerce, ride-hailing, and food-delivery
businesses. Anti-monopoly law against unlawful exclusionary conduct is one of the crucial battlegrounds of
these enforcement actions. As we discussed in Part III, compared to other enforcement approaches, anti-mo-

nopoly law is more like a “policy tool” for the regulators against the tech firms. The harm to competition.
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Qualitative Analysis of Notable Cases

A. Alibaba Case

On April 10, 2021, China’s regulator—the State Administration for Market Regulation (SAMR) imposed a
penalty of $2.78 billion on Alibaba Group Holding Ltd. (Alibaba) for its claimed exclusionary conduct. $2.78
billion accounting for four percent of Alibaba’s domestic sales in 2019, was the largest ever imposed by the
Chinese antitrust regulator. According to SAMR’s investigation, Alibaba’s conduct of implementing exclu-
sive agreements hinders competition in China’s online retail services market, impedes the free flow of goods,
services, and resources, and infringes the legitimate rights and interests of online retailers as well as the inter-
ests of consumers. To further probe the rationale behind SAMR’s decision, we will discuss Alibaba’s concrete

abusive conduct and its anticompetitive effects.
(a) The Facts that Alibaba Abused Its Monopoly Power

Based on SAMR’s investigation, since 2015, to inhibit other competitors’ growth, and consolidate its monop-
oly power, Alibaba abused its market dominant position in the online retail platform service market in China
by implementing the strategy of “picking one from the two.” The “picking one from the two” strategy aims to
prohibit online retailers from opening new stores on other competitors’ platform. The exclusive strategy also
includes a variety of reward and punishment measures to ensure its implementation.

SAMR’s investigation shows that the retailers within the platform are crucial for Alibaba to attract consumers
and enhance its competitiveness. Alibaba can maintain its competitive advantage and market dominance by
attracting more online retailers, which in turn will attract more consumers. According to factors such as sales
growth, merchandise capability, and brand impact, Alibaba classified its online retailers into seven levels,
including “SSKA,” “SKA, “KA, “core waist, “waist,” “long tail,” and “bottom,” of which KA and above re-
tailers (hereinafter collectively referred to as “core retailers”) are the “key ingredients” of its competitiveness.
Alibaba requested core retailers to prohibit opening new stores on other competitive platforms to enhance
their competitiveness and weaken competitors.

To enforce its exclusive strategy, Alibaba inserts several provisions in the agreement signed between the on-
line retailers (especially the core retailers) and itself. According to SAMR’s statement, since 2015, Alibaba
has signed various agreements with some core retailers, such as the “Framework Agreement for Strategic
Retailers,” the “Joint Business Plan,” and the “Memorandum of Understanding on Strategic Cooperation,”
which stipulate that “core retailers are not allowed to carry out e-commerce other competitive platforms.” In
addition, Alibaba also imposes a verbal obligation upon its online retailers who were required not to conduct
business with Alibaba’s competitors. SAMR states that because retailers strongly depend on Alibaba’s online

retail platform services, the oral agreement put forward by Alibaba are generally well enforced.
(b) Anticompetitive Effects of Alibaba’s Exclusive Strategy
Alibaba inhibits retailers from opening stores on other competitive platforms or participating in marketing ac-

tivities held by its competitors. SAMR believed that these restrictions Alibaba imposed on its online retailers

formed a “lock-in” effect, allowing Alibaba to improperly maintain and consolidate its monopoly power.
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Moreover, SAMR thought that Alibaba’s illegal conduct also weakened the degree of competition within the
same brand. When online retail retailers who sold the same brand product (like Lenovo’s PC or Apple’s cell
phone) open different shores on various online platforms, they can form competitions between different sales
channels within the brand. However, the intra-brand competitions can be eliminated if one platform requires

retailers to sign an exclusive distributorship agreement with it.

(c) Alibaba’s Exclusive Policy Caused Damages to Consumers.

Finally, SAMR stated that Alibaba’s exclusive policy imposed on its online retailers harmed consumer wel-
fare. In the context of online retail sales, asymmetric information of products is greatly reduced for consum-
ers. Thus, it is much easier for customers to compare goods and prices between different platforms to make
the best choice. However, Alibaba’s exclusive policy cuts down the goods that can be selected on other com-
petitive platforms, limits the scope of brands and products that consumers can access, and restricts consum-

ers’ right to free choice.

B. The Meituan Case

Six months after Alibaba’s case, on October 8, 2021, SAMR enforced another notable case against food de-
livery giant Meituan with a $534.3 million penalty for abusing its dominant position. $533.5 million accounts
for three percent of Meituan’s 2020 domestic revenue. Mantuan was also ordered to immediately shut down
its misconduct and give a full refund of an exclusive cooperation deposit of 1.29 billion yuan ($180.98 mil-
lion) to contracted vendors. SAMR’s investigation found Meituan had abused its monopoly market power
since 2018. It forced online food vendors to sign exclusive agreements by implementing discriminating rates
and threatening to postpone vendors’ openings. To further study the rationale behind SAMR’s enforcement,

we will discuss Meituan’s conduct and its anticompetitive effects pinpointed by the SAMR.

(a) Meituan’s Exclusionary Conduct Condemned by the SAMR

Based on SAMR’s investigation, since 2018, in order to restrain other competitive platforms and consolidate
the market monopoly power in the online catering platform service market in China, Meituan implemented
its exclusive strategy which obstructed online food retailers from opening new stores in its competitors. Like
Alibaba, Meituan also adopted a variety of measures to ensure the implementation of its strategy. For exam-
ple, Meituan compelled retailers to sign exclusive agreements with its platform which clearly stipulated that
retailers on the platform need to “invest all their online marketing resources and energy into the Meituan plat-
form” or “only establish a strategic business relationship with Meituan.”

Moreover, to enforce its strategy, Meituan also leveraged deposits, algorithms, data, and other technical meth-
ods to ensure food vendors remained loyal to its platform. For instance, Meituan developed a big data system
to automatically monitor and punish its vendors for doing business with its competitors. According to SAMR,
since 2018, to apply its exclusive strategy, Meituan has developed a big data monitoring and analysis system,
which can automatically monitor the vendor’s commercial activities on other competitive platforms. Such a
system could also automatically impose penalties on the vendors who violate the exclusive arrangement.

(b) The Anticompetitive Effect of Meituan’s Exclusive Conduct
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SAMR pointed out that Meituan’s misconduct eliminated relevant market competition, and harmed the inter-
ests of online food vendors and consumers. Since 2018, Meituan has signed exclusive agreements with online
food vendors on a large scale, restricting them from cooperating with other competitive platforms. Similar to
Alibaba’s motivation, considering food vendors and consumers are the core elements of competition between
online food delivery platforms, Meituan abused their dominant market position to restrict a large number of
retailers within the platform from doing business on other competitive platforms, making it impossible for
other competitors to obtain a sufficient supply of retailers. Additionally, due to the two-sided market effect
of online platforms business model, locking retailers within one platform will further reduce the number of
consumers on other competitive platforms. SAMR’s investigation shows that Meituan’s implementation of
the exclusive policy has effectively built competitive barriers, improperly weakening the competitiveness of
other competitive platforms.

Another competition harm demonstrated by the SAMR is that Meituan unreasonably restricted the freedom
of retailers and harmed the economic interests of food vendors. SAMR believed that the online food retailers
generally tended to sell on multiple platforms to cover consumers more widely and obtain more transaction
opportunities. Meituan have a dominant market position in the relevant market which makes it indispensable
for most online food vendors. Thus, vendors were forced to accept Meituan’s exclusive policy and gave up
the business opportunities on other food delivery platforms.

Furthermore, SAMR also emphasized that Meituan’s policy improperly extracted economic benefits from
food vendors. Likewise, Meituan makes it impossible for vendors to carry out multi-platform sales, which
reduces the business income that retailers may gain through other marketing channels. At the same time, Mei-
tuan imposed various punishment measures to compel vendors on its platform to deal merely with it.

Finally, SAMR also believed that Meituan exclusionary conduct makes it impossible for food vendors to cov-
er consumers. Thus, its exclusionary policy in turn restricted consumers’ free choice, and harmed consumer
welfare. For instance, Meituan’s conduct prevented consumers from obtaining better prices and services from
the online food delivery market. Under the circumstance that food vendors had access to all the online food
delivery platforms, consumers could obtain better prices and services through competition among different
platforms. Because Meituan restricted retailers from cooperating with other competitive platforms, consumers
could only passively accept the trading conditions of Meituan’s platforms and could not obtain better prices

and services under fair competition conditions among different platforms.

C. Reflections: Law Enforcement Campaign on Exclusionary Conduct

As we discussed above, the Alibaba case is the first time that the Chinese regulator recognized the
anticompetitive effect of “pick-one-from-the-two” agreements and its violation of the Anti-Monopoly Law.
Two weeks after SAMR fined Alibaba, it has opened its second-ever antitrust investigation into Meituan. The
current anti-monopoly enforcement campaign is not a newly born appearance in China. Since 1949, cam-
paigns deployed by the Chinese politician are in a wide range of legal areas, such as crime and punishment,
anti-corruption, environmental protection, and financial regulation. However, comparing to other enforcement
campaigns, the current enforcement wave against e-commerce tech company is more result oriented. The ra-
tionale that SAMR fined Alibaba and Meituan remains controversial in several aspects.

First, harm to social welfare (or consumer’s welfare) is due to harm to competition. To distinguish exclu-

sionary behavior from competitive behavior, one leading approach is to label conduct as exclusionary if it (a)
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harms competition, and (b) reduces some measure of social welfare (e.g. consumer surplus or total surplus)
relative to a baseline in which the conduct is not undertaken. In the cases of Alibaba and Meituan, SAMR
believed that the “picking one from two” conduct harmed consumer welfare since their exclusionary policy
restricted consumers’ free choice (purchase goods from other competitor’s online platform). However, con-
sumers’ free choice may not be always necessary for enhancing consumers welfare. In most cases, consumers
are just chasing for a cheaper price and indifferent to how many platforms they could browse. On the other
hand, the undefined notion of harming competition, once overstressed, may also distort the behavior of both
potential excluders and their targets.

In addition, except social welfare theory, SAMR hardly mention a word regarding any actual loss to the two
defendants’ real or potential competitors. In SAMR’s Penalty Decision, it states that the defendants’ exclu-
sionary conduct caused damage to the retailer and food vendor who are selling their products or providing
services through defendants’ platform. Unfortunately, retailer and food vendors are not competitors of the de-
fendants. The real competitors in the relevant market are Tiktok and Pinduoduo. In fact, the as-efficient-com-
petitor test is a frequently used tool for regulators to ask whether an equally efficient rival could compete
successfully in the presence of the alleged conduct. If the answer is yes, then by this test the alleged conduct
is not exclusionary. In the decision-making process of SAMR, the as-efficient-competitor test is not applied in
the cases we discussed.

Lastly, another widely proposed test for exclusionary behavior is the no-economic-sense test. This test limits
the scope of exclusion to conduct that makes no economic or business sense but only for the likelihood of
harming competition. Because this test focuses on the economic welfare of the potential defendant, it does not
suffer from some of the problems associated with tests based in whole or part on consumer or rival welfare.
Unfortunately, in the cases decided by the SAMR, the no-economic-sense test are not be formally considered
as well. This is dangerous for a regulatory authority since in many cases (like predatory pricing case) the de-

fendant will argue that it is simply “competing on the merits.”

Conclusion

The recent wave of anti-monopoly enforcement against high-tech firms in China provides an opportunity for
scholars to study the analytical framework of exclusionary conduct. According to the SAMR’s allegation, the
alleged behavior’s anticompetitive effect is mostly because it harms consumer welfare (in the form of lim-
iting consumer’s free choice), and the injury of retailers and vendors on the defendant’s platform. However,
SAMR hardly discusses whether the defendant’s conduct harms his competing platform. As we stated in Part
III, there is no economic tools (for example, the as-efficient-competitor test and no-economic-sense test) have
been applied to test the anticompetitive effect on the defendant’s competitors. Thus, the lack of economic
analysis may bring a common argument to SAMR’s enforcement that anti-monopoly cases currently decided

in China are more like a “policy tool” for the regulators against the local Chinese tech firms.
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